SALES EMPLOYMENT AGREEMENT

This Sales Employment Agreement ("Agreement"), is made and effective this [Date]
, by and between [Company]
 ("Company") and [Sales Executive]
 ("Sales Executive").

NOW, THEREFORE, the parties hereto agree as follows:

1.  Employment
.

Company hereby agrees to initially employ Sales Executive as its [Office Title]
 and Sales Executive hereby accepts such employment in accordance with the terms of this Agreement and the terms of employment applicable to regular Employees of the Company.  In the event of any conflict or ambiguity between the terms of this Agreement and terms of employment applicable to regular employees, the terms of this Agreement shall control.  Election or appointment of Sales Executive to another office or position, regardless of whether such office or position is inferior to Sales Executive's initial office or position, shall not be a breach of this Agreement.

2.  Duties
.

Sales Executive shall have the following duties and responsibilities, in addition to other obligations set forth in this Agreement: 

A.  Sales Executive's primary responsibility is to, following consultation with Company's management, develop, implement and manage a sales plan for Company's products sold under the name [Product Name]
 ("Products").  This shall include, but is not limited to, development of a target account list, sales and other forecasts, management of Company's distribution channels, and coordination with Company's production, accounting and marketing personnel.  Sales forecasts shall be reviewed with Company management [Sales Forecast Interval]
 and, where appropriate, revised.  Sales Executive shall be responsible for the Company's achievement of sales of the Products set forth in the sales forecasts.  Sales Executive shall be responsible for sales to [Customers]
 (the "Customers") in the territory defined herein below.  Sales Executive shall also sell and solicit the sale of other Company products as the Company may specify from time to time.

B.  Sales Executive shall, subject to Company's prior approval, prepare and implement  sales contracts, order forms, and forms to report contracts signed and sales.  Following Company's approval, Sales Executive shall not use any other form or contract, unless approved by Company in writing in advance.  Sales Executive will develop, with Company, instructions, policies and procedures regarding the collection of payments, processing Customer orders, and the delivery of the Products to Customers.

C.  Sales Executive shall maintain a current listing of all Customers and potential Customers in the Territory serviced by Sales Executive.  All such records contained in the files shall be the property of Company and shall be subject to the restrictions set forth in Section 8., Confidentiality, of this Agreement.  The files should contain at least the following information for each Customer and potential Customer, in addition to any other information requested by Company: Customer name, name of principal contact, history of contacts (including purpose of meeting, location, attendees' names and titles, products discussed and Customer's reactions), historical and current purchasing records, notes and reflections on the Customer's attitude towards Company and the Products, copies of all correspondence between Company and the Customer, and next activity to be taken.

D.  Sales Executive shall perform other duties typical of the position held by Sales Executive and as described by the bylaws of Company, and such other duties and projects as may be assigned by a superior officer or the Company's Board of Directors.  Sales Executive shall devote his entire productive time, ability and attention to the business of the Company and shall perform all duties in a professional, ethical and businesslike manner.  

3.  Territory
.

Sales Executive shall perform sales and sales related duties only with respect to Customers located in the following defined area (the "Territory"): [Territory]
.  Nothing herein shall prevent Company from assigning one or more additional Sales Representatives with responsibility for some or all of the Territory.  Company may modify the area included with the Territory, or designate a new Territory for Sales Executive, once each calendar year or if Sales Executive is unable to achieve forecast sales for two (2) consecutive calendar quarters.  

4.  Compensation
.  

Sales executive will be paid compensation during this Agreement as follows:  

A.  Base salary of [Amount]
 per year, payable in installments according to the Company's regular payroll schedule.  The base salary may be adjusted at the end of the first year of employment and any time thereafter at the discretion of the Company.

B.  In addition to the base salary, Sales Executive shall be paid a commission for sales completed by Sales Executive in the Territory as follows:  [Commission Schedule]
. Commissions will be computed on the actual sales price paid by a Customer.  A commission on a sales shall not be due and payable to Sales Executive until a sale is completed.  After the first year of this Agreement, Company may revise the foregoing commission schedule.  Commission payments shall be made [Commission Paid]
.  Sales Executive acknowledges and agrees that Company has not and does not make any representation or warranty as to the commissions which Sales Executive may earn.

5.  Expenses
.

[Expense Options]

6.  House Accounts, Out of Territory
.
A.  Sales Executive shall not be entitled to collect commissions on sales made by the Company to following "House Accounts": [House Accounts]
.  The foregoing list of House Accounts may be reasonably modified by Company once each calendar year and Sales Executive shall not be entitled to any commission for sales made to a newly named House Account, which sales are completed more than thirty (30) days after the new House Account is identified by Company to Sales Executive.  

B.  In addition, Sales Executive shall not be entitled to any commission for sales made to any Customer located outside of the Territory.  If a Customer has locations both inside and outside the Territory, the Customer shall be deemed to be located in the city where its buying office is located.  Commissions shall be computed on the net amount billed by Company to the Customer, and no commission shall be paid with respect to charges for handling, freight, sales taxes, C.O.D. charges, insurance, import duties, trade discounts, repairs, services, returns, and the like.

7.  Agreement Not to Compete
.

In consideration of Company's employment and continued employment of Sales Executive pursuant to this Agreement, Sales Executive agrees that during the term of this Agreement and for a period of [Non-Compete Period]
 thereafter , Sales Executive will not, engage directly or indirectly, in the sale, marketing, distribution or promotion of any goods that are competitive with the Products anywhere in the area included in [Geographic Area]
.

8.  Confidentiality Provision
.

During employment, and  thereafter [Confidentiality Period]
, Sales Executive shall not disclose to anyone any Confidential Information.  For the purposes of this Agreement, "Confidential Information" shall include any of Company's confidential, proprietary or trade secret information that is disclosed to Sales Executive or Sales Executive otherwise learns in the course of employment such as, but not limited to, business plans, customer lists, financial statements, software diagrams, flow charts and product plans.  Confidential Information shall not include any information which: (i) is or becomes publicly available through no act of Sales Executive; (ii) is rightfully received by Sales Executive from a third party without restrictions; or (iii) is independently developed by Sales Executive.

9.  Term and Termination
.

A.  Sales Executive's employment with the Company and the performance of this Agreement shall start on [Start Date]
 and shall continue for an "Initial Term" of [Length of Initial Employment Term]
.  Thereafter, the Agreement shall be renewed upon the mutual agreement of Sales Executive and Company.  Not withstanding the foregoing, this Agreement may be terminated at the discretion of either party on not less than ten (10) business days prior notice; provided that if Company elects to terminate the Agreement pursuant to this sentence, then Company shall pay Sales Executive a severance payment of [Severance Pay]
.  This severance payment amount shall also be paid to the Sales Executive if Company fails or refuses to renew the Agreement at the end of the Initial term or at the end of any renewal term.

B.  Notwithstanding the foregoing, either party may terminate this Agreement without notice in the event that the other party fails to observe or perform any material obligation in this Agreement.  A material breach of this Agreement by Sales Executive shall include, but is not limited to failure to achieve forecasted sales; making false, fraudulent or inappropriate statements about Company, its employees or products; engaging in any unethical, immoral or unprofessional conduct; or falsifying or misrepresenting any information to Company.  In the event that the Company terminates the employment of the Sales Executive for one of the reasons set forth in this Section 9.B., then the Company shall not be obligated to pay Sales Executive any severance pay.

C.  Upon termination of the Agreement by Company for reasons other than a material breach by Sales Executive, in addition to any other amount owed, Company agrees to pay employee [Post-Termination Commission]
 of the sales commission on then uncompleted sales from the Territory which are completed within [Time Period for Post Termination Commission]
 of the date of Sales Executive's termination.  Such post-termination commissions will be paid only if Sales Executive would have been entitled to the commission payments if still employed by Company.  In the event of the death of Sales Executive, payment shall be made to the estate of Sales Executive.

10.  Notices
.

Any notice required by this Agreement or given in connection with it, shall be in writing and shall be given to the appropriate party by personal delivery or by certified mail, postage prepaid, or recognized overnight delivery services;  


If to Company:


[Company]
 


[Company's Address]


and if to Sales Executive:


[Sales Executive]


[Sales Executive's Address]

11.  Final Agreement
.
This Agreement terminates and supersedes all prior understandings or agreements on the subject matter hereof.  This Agreement may be modified only by a further writing that is duly executed by both parties.

12.  Governing Law
.

This Agreement shall be construed and enforced in accordance with the laws of the state of [State of Governing Law]
.

13.  Headings
.

Headings used in this Agreement are provided for convenience only and shall not be used to construe meaning or intent.

14.  No Assignment
.

Neither this Agreement nor any or interest in this Agreement may be assigned by Sales Executive without the prior express written approval of Company, which may be withheld by Company at Company's absolute discretion.

15.  Severability
.

If any term of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, then this Agreement, including all of the remaining terms, will remain in full force and effect as if such invalid or unenforceable term had never been included.

16.  Arbitration
.

The parties agree that they will use their best efforts to amicably resolve any dispute arising out of or relating to this Agreement.  Any controversy, claim or dispute that cannot be so resolved shall be settled by final binding arbitration in accordance with the rules of the American Arbitration Association and judgment upon the award rendered by the arbitrator or arbitrators may be entered in any court having jurisdiction thereof.  Any such arbitration shall be conducted in [Arbitration Location]
, or such other place as may be mutually agreed upon by the parties.  Within fifteen (15) days after the commencement of the arbitration, each party shall select one person to act arbitrator, and the two arbitrators so selected shall select a third arbitrator within ten (10) days of their appointment.  Each party shall bear its own costs and expenses and an equal share of the arbitrator's expenses and administrative fees of arbitration.

IN WITNESS WHEREOF, the parties have signed this Agreement as of the date first above written.

[Company] Signature Block

[Sales Executive] Signature Block

[Company] Signature Block

[Sales Executive] Signature Block

[Company] Signature Block

[Sales Executive] Signature Block

[Company] Signature Block

[Sales Executive] Signature Block

�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that you want this agreement to take effect.





This is not necessarily the date that the Sales Executive will begin working for the Company.  Rather, this is the date that both the Company and the Sales Executive come to an agreement and sign the document.  Though this agreement binds the Sales Executive to work for the Company, and the Company to employ the Sales Executive, the actual employment may not start until later.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes that Sales Executive is an individual who will be employed full time.





This agreement should only be used if the Sales Executive is an individual.  If the Company is trying to employ a corporation or other firm, it may be better to use either the LegalPoint Sales Representative Agreement or one of the LegalPoint Distributorship agreements.





If the Sales Executive will not be employed full time, it may be better to use the LegalPoint Sales Representative Agreement.


�PAGE \# "'Page: '#'�'"  ��This section provides that the Company will employ the Sales Executive in a specific position.  It also states that the terms of this Agreement overrule the terms of employment applicable to regular employees.





This section also states that the Company may place the Sales Executive in a different position.  This does not affect the Sales Executive's compensation, although other parts of the Agreement provide for the Company to make changes in the Sales Executive's compensation.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the title or office of the Sales Executive.








WHY


It is customary to identify the office or position title that the Sales Executive will hold.  In some cases, key employees will not come to work until they can be sure that they will hold an office, such as Vice President of Sales.








HOW


Enter the title the Sales Executive will hold.  If the office or title has not been determined at the time the Agreement is signed, just enter a descriptive phrase, such as " principal sales representative for the Northwest United States".


�PAGE \# "'Page: '#'�'"  ��This section establishes all of the duties and responsibilities of the Sales Executive.  It defines the products and markets where Sales Executive is expected to concentrate his or her efforts.  The Sales Executive is also responsible for many tasks important to the sales effort, such as forecasts, record keeping, and administrative matters.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the product or products that the Sales Executive is hired to sell. 








HOW


For companies with multiple product lines, it is important to identify the exact product that Sales Executive is expected to sell.  For example, a company selling computer equipment may make the devices for both IBM compatible and Macintosh computers.  If the Sales Executive will sell only the IBM compatible products, the products might be designated as follows:  "ACME peripherals, including only IBM compatible devices".


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter how frequently the Sales Executive must review sales forecasts.








WHY


As new information from the field becomes available, from customers and from competitors, and as general economic conditions change, it is important to re-evaluate sales forecasts.  While the Company and the Sales Executive will not always initially agree on how much change is necessary, the evaluation of changing market conditions and its impact on sales must be fully discussed and agreed upon.  The parties should agree on some time period for regular reviews.








HOW


When entering a time period, consider the sales cycle, the products, production lead time, and sensitivity of sales to market changes.


�PAGE \# "'Page: '#'�'"  ��WHAT


Specify the different kinds of customers the Sales Executive is authorized to sell to.








WHY


A company may have both inside and outside sales representatives, dealers, distributors and other links in the distribution chain.  For this reason, it is important to identify the types of customers that Sales Executive may sell to.  For example, you may want to limit the Sales Executive to selling to "retailers", "dealers", or "chain stores with at least fifteen (15) locations".


�PAGE \# "'Page: '#'�'"  ��This section establishes the Territory where the Sales Executive will concentrate his or her sales efforts.  A sales territory is usually defined as a geographic area, but the parties may elect to define the Territory by identifying customers.  This section also gives the Company the right to modify the Territory if the Sales Executive does not make forecast sales for two (2) consecutive quarters.


�PAGE \# "'Page: '#'�'"  ��WHAT


Designate the territory where Sales Executive will sell.








WHY


Clearly defining the Sales Executive's territory helps to ensure that sales representatives to not overlap in their sales efforts, and that the Sales Executive understands where to concentrate his or her efforts,








HOW


The territory may be defined as a geographic area, or as certain types of accounts within a specific geographic area.  Make the definition of the territory as clear as possible.








SAMPLE TEXT


"The area within 150 miles of companies headquarters"  





"The states of Oregon, Washington, Idaho and Montana"





"The entire United States, including only retail accounts with sales in excess of $150,000,000 annually."





"That part of the United States lying west of the Mississippi river, except for the states of Hawaii and Alaska"


		


 "The world"


�PAGE \# "'Page: '#'�'"  ��This section provides that the Sales Executives will be paid both a base salary and a commission.  The commission is based upon sales made by the Company.  While this section gives the Company the ability to modify base salary and commission after the end of the first year of the Agreement, the Company is advised to make any changes carefully.  If the Sales Executive feels that the Company has been unfair in modifying the compensation arrangement, it is often a motivating factor for the Sales Executive to seek another job.  While this section gives the Company great rights, the Company should consider discussing the matter of base salary and commission with the Sales Executive before making any changes, to head off any problems.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the amount of the Sales Executive's base annual salary.  Enter the amount in both written and numeric form.  For example:  "Fifty thousand dollars ($50,000.00)".





If there will be no base salary, enter "zero (0)".








WHY


While it is not required, many companies provide a base salary to Sales Executives, to ensure a minimum level of income.  Commonly, the Sales Executive makes the base salary, plus commission.








HOW


The base salary varies from company to company, and from industry to industry.  It greatly depends on the amount of commission to be paid to the Sales Executive.  The amount you enter here should be the annual salary, not a monthly or weekly amount.





The base salary should not be confused with a "draw".  A draw is a right some companies grant that allows the Sales Executive to be paid some regular amount that is later deducted from future commission earnings.








QUICK TIP


In an attempt to control costs, many companies are tempted to cut the base salary if the Sales Executive's commission compensation exceeds projections.  Companies should resist this temptation.  Cutting base salary tends to discourage a salesperson, and may adversely affect his or her sales efforts.  It may also motivate the salesperson to seek another job.  Remember, if a Sales Executive's commission compensation is going to exceed projections, it's usually because the executive's sales are exceeding projections.  Many companies have done themselves great harm by demotivating an outstanding sales executive.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the commission schedule for the Sales Executive.








HOW


When specifying the schedule, consider the product sold, the amount of the base salary (if any), projected sales volume, and typical industry commission rates. 





Commission schedules are usually based on the Sales Executive's dollar sales during a given period.   However, the Company and Sales Executive may agree to a more complicated structure, such as one that pays higher commissions if sales exceed a given level.








QUICK TIP


The best advice is to make sure the commission program is fair to both parties.  The Company and the Sales Executive should prosper if sales goals are met.








SAMPLE TEXT


"Ten percent (10%) of the sales revenues during each calendar quarter"  


	


"Eight percent (8%) of sales revenue on the first one million dollars ($1,000,000.00) in sales during the calendar year, and ten percent (10%) of any sales over one million dollars ($1,000,000.00)"


�PAGE \# "'Page: '#'�'"  ��WHAT


Specify how often commission payments will be made.





WHY


It is customary for commissions to be paid on a schedule separate from regular salary payments.  While a regular salary may be paid weekly or biweekly, commission payments are usually made no more often than once each month.  More commonly, commission payments are made once each quarter or every six months.








HOW


Try to craft payment schedules that fit the Company operations and sales cycles.  For example, for sales of custom equipment with a lengthy production schedule, it may be best to schedule commission payments as follows:





"Fifty percent (50%) on receipt of an order, twenty five percent (25%) upon buyer's down payment and twenty five percent (25%) on product shipment"





The goal is to give a commission schedule that fits within the Company's cash flow and other financial parameters, but also is fair and equitable to the Sales Executive.


�PAGE \# "'Page: '#'�'"  ��In this section, there are three options for expenses.





You may provide that the Sales Executive will be responsible for paying his or her own expenses.  This arrangement is somewhat unusual, but it may be appropriate if the compensation arrangement will enable the Sales Executive to nonetheless have a reasonable income and you want to give the Sales Executive an incentive to keep expenses low.





The second option provides that the Company will reimburse the Sales Executive for his or her regular expenses, subject to the Company's regular policies and procedures.





The third option provides that the Company will reimburse the Sales Executive for regular expenses, and also provide an annual automobile allowance.  The amount of the allowance is determined by the Company and the Sales Executive.


�PAGE \# "'Page: '#'�'"  ��WHAT


Determine whether or not the Company will reimburse the Sales Executive for expenses.





HOW


LegalPoint provides three basic expense provisions.  





The first option makes the Sales Executive responsible for all travel, food, lodging and entertainment expenses that he or she incurs.  This arrangement may be appropriate where the Executive's commission rate (or some other arrangement) will allow the Sales Executive to bear this burden. 





The second option states that the Company will reimburse Sales Executive for regular expenses, such as travel, food, lodging, and entertainment.  Expenses will be reimbursed according to the Company's regular reimbursement policies





The last option states that the Company will reimburse the Sales Executive for regular expenses, and will also provide the Sales Executive with an annual car allowance.


�PAGE \# "'Page: '#'�'"  ��This section establishes certain limitation on the Sales Executive's right to collect commission for sales to so called "House Accounts" and for sales made outside the Territory.  House Accounts are those accounts identified in advance by the Company as having a special relationship with the Company, requiring special care, or otherwise not requiring any effort on the Sales Executive's part for the Company to complete sales.  This section gives the Company the right to modify the list of House Accounts once each year.  Again, the Company should be careful in making modifications to the list of House Accounts, as adding new customers to that list may upset a successful Sales Executive.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the names of any customers or types of accounts which are considered "house accounts".








WHY


Many companies have long-standing relationships with certain customers, or prepare special order goods, or for other reasons do not require the services of the Sales Executive on certain accounts.  These accounts, frequently called "house accounts", can be excluded from the Agreement so that the Sales Executive receives no commission for these orders.  This is appropriate because selling to those accounts typically requires very little effort from the Sales Executive.





Also, the Sales Executive will want to know what accounts are "off limits", so that he or she can avoid spending undue time on a sale that will not produce commission.





The Company must also take care not to modify the list of House Accounts in a way that treats the Sales Executive unfairly.  For example, if the Sales Executive works long and hard to gain a particular customer, the company should be cautious about adding that customer to the House Accounts list.  If the company would like to make such a change, it may be fair to consider expanding the Sales Executive's territory or increasing the commission rate.








HOW


Identify the house accounts as clearly as possible.  Use names and numbers whenever possible.  It may also be appropriate to list customers that purchase from a headquarters location, but where payment may be received from (or the order shipped to) a location in the Sales Executive's territory.  House Accounts are most often specified by name (e.g. "Wal-Mart"), but they may also be specified as a category or group of customers.  





Try to avoid vague definitions.  Vague definitions can lead to disputes over whether or not the executive deserves commission for an account.  They may also force the executive to err on the side of safety, where he or she does not pursue any accounts that might fall under the vague category of house accounts- this may cost the company valuable sales.  Also, be sure to read the Quick Tip which follows the examples.








SAMPLE TEXT


"Any retailer with twelve (12) or more locations in the Territory."  


	


"Sears, Wal-Mart and K-Mart."  


	


"Any distributor located within 100 miles of the Company's headquarters."








QUICK TIP


It is best not to ask a Sales Executive to service a house account.  The Sales Executive receives no compensation for those efforts, and it leaves him or her with less time for primary duties.


�PAGE \# "'Page: '#'�'"  ��This section provides that the Sales Executive will not compete with the Company during the Agreement or for a period of time after the employment ends.


�PAGE \# "'Page: '#'�'"  ��WHAT


In this section, the Sales Executive agrees not to compete against the Company for a certain time following the executive's departure from the Company.








WHY


It is customary (but not required) for the Sales Executive to agree not to compete with the Company while employed and for a limited time after employment ends.  Courts will generally enforce these non-compete agreements, as long as the time for the restriction and the area of the restriction are reasonable.  A reasonable time period is one that provides the Company with enough time to hire and train a replacement, but does not "punish" the former Sales Executive by unreasonably restricting his or her ability to find other employment.








HOW


Non-Compete periods of up to two years are generally enforceable.  Any period in excess of two years runs an increasing risk that a court might find that the restriction period to be too long.  In fairness to the Sales Executive, consider the amount of severance pay and post-termination commission payments the Sales Executive may receive and whether those payments will cover his or her living expenses during the non-compete period.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter a description of the geographic area where the Sales Executive is prohibited from competing.








WHY


To help ensure that a non-compete agreement is enforceable, it must be limited to both a certain period of time and a certain area.








HOW


The geographic area of restriction should not be any larger than is necessary to protect the Company's legitimate competitive interests.  Be sure to define the geographic area in a way that is clear and does not change over time.





If the Sales Executive's territory was defined as a geographic area, and the Sales Executive has been working it over a period of time, it is likely that the territory itself is the largest geographic area that would be enforceable.  However, do not use the term "the territory" when defining the area of restriction.  The territory may change over time, leading to confusion about whether "territory" means the territory defined in the Agreement or some territory established later.





Under no circumstances should the geographic area of restriction exceed the Company's basic geographic market.








SAMPLE TEXT


"The area within 150 miles of companies headquarters"  





"The states of Oregon, Washington, Idaho and Montana"


�PAGE \# "'Page: '#'�'"  ��This section obligates the Sales Executive to keep the Company's Confidential Information private, both during employment and for a period of time after employment ends.


�PAGE \# "'Page: '#'�'"  ��WHAT


Specify for how long after the employment ends the Sales Executive must maintain the Company's information in confidence.








WHY


While the non-competition terms of the Agreement protects the Company against direct competition from the former Sales Executive, it is also appropriate to separately require the Sales Executive not to disclose confidential information.








HOW


Unlike the non-compete time period, the confidentiality time period can be almost any length of time.





Most Sales Executives receive confidential information such as customer lists, business plans, financial information and other information whose value diminishes over time.  In these kinds of cases, pick a time period that it is reasonable in light of the value of the information, competition within the industry and the information's expected useful life.





However, if the Sales Executive will receive information on valuable trade secrets that are fundamental to the Company's business, the non-disclosure obligations should run "in perpetuity" (forever).


�PAGE \# "'Page: '#'�'"  ��This section establishes the term of the Agreement, and each parties and rights and obligations upon termination of the Agreement.  The Company may terminate the Agreement at any time, regardless of whether the Sales Executive has breached any promise.  If there has been a breach by the Sales Executive, the Company does not owe the Sales Executive anything.  However, if the Company makes a discretionary termination, the Company is obligated to pay an amount of severance and also commissions earned during the employment.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that the Sale Executive will start his or her job.





Usually, Sales Executive and Company will finalize the terms of the employment arrangement and will sign the written agreement sometime before employment starts.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the length of the initial employment term.








WHY


This agreement states that the Sales Executive will work for the Company for a specific period of time.  At the end of the Initial Term, the Agreement is extended only if the Sales Executive and Company want to renew it.  The Company and the Sales Executive should meet and discuss renewal at least 30 to 60 days before the end of the term.  By that time, each should have a good sense of whether or not the Agreement should be renewed.  In general, only a few limited points of the Agreement need to be discussed, including the length of the renewal term and what compensation the Sales Executive will receive during the renewal term.  The Company can then confirm by letter the length of the renewal term and compensation as agreed to by the Sales Executive.











QUICK TIP


While many companies will want to provide a short employment and thereby make a discretionary termination less expensive, this is not always a good idea.  A short term will leave the Sales Executive less secure and motivate him or her to keep "feelers out" for other jobs. Changing important sales people is expensive.  The cost of finding, hiring and training a new sales executive will likely result in thousands of dollars of direct costs, as well as loss of sales and customer goodwill.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the amount of severance pay the Company will pay if the Sales Executive is terminated.  Enter the amount in both written and numerical form.  For example, "ten thousand dollars ($10,000)".








WHY


The Company may choose to terminate the employment for some reason not due to any fault of the Sales Executive.  In these cases, it is customary to make a severance payment.





This amount is only paid if the termination is "no-fault", meaning that the Sales Executive has generally met sales goals and has not done anything else that would give the company the right to fire the Sales Executive.  The things which would give the Company the right to fire the Sales Executive without severance are covered in Section 9B.








HOW


Enter the amount of the severance payment that will be paid.  To avoid any confusion, it is best to simply enter a dollar amount.  However, some companies may want to use a formula, such as "two thousand dollars ($2,000.00) for each month or part thereof that Sales Executive is employed, to a maximum of fifty thousand dollars ($50,000.00)".  


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the percentage of commission that will be paid to Sales Executive for sales begun by the Sales Executive and completed after termination.








WHY


At the time a Sales Executive is terminated, he or she will probably have several sales started, but not yet completed.  One of the key elements of the Sales Executive Employment Agreement is to establish the amount of the commission that will be paid after termination.  These sorts of agreements commonly state that a Sales Executive that is terminated (for reasons other than some breach of the Agreement) is entitled to receive some percentage of the commissions that he or she would have earned on sales completed after the date of termination.





According to this section of the agreement, if the Sales Executive decides to quit his or her job for any reason, or if the Company decides to terminate employment even though performance has been adequate, the commission amount must be paid.








HOW


In some cases, the percentage may be as high as one hundred percent (i.e. the entire amount of commission will be paid for sales completed after termination).  When deciding on a percentage, consider whether the Company will have an obligation to pay sales commission for those same sales and expected returns to the Sales Executive's replacement.


�PAGE \# "'Page: '#'�'"  ��WHAT


Specify how soon after termination a sale must be completed for Sales Executive to be entitled to a post termination commission payment.








WHY


Often, the Sales Executive will have sales pending with his or her accounts at the time of termination.  To treat the Sales Executive fairly, it is customary to pay the Sales Executive for sales completed within a certain time period after the Sales Executive leaves.








HOW


When determining how soon the order must come in, consider the number of accounts in the Territory, the usual cycle for completing sales, and fairness to the Sales Executive.


�PAGE \# "'Page: '#'�'"  ��This section establishes exactly how the parties are to formally notify each other about matters related to the agreement.





Be sure to follow these provisions when giving notice about important matters.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes that Sales Executive is an individual who will be employed full time.





This agreement should only be used if the Sales Executive is an individual.  If the Company is trying to employ a corporation or other firm, it may be better to use either the LegalPoint Sales Representative Agreement or one of the LegalPoint Distributorship agreements.





If the Sales Executive will not be employed full time, it may be better to use the LegalPoint Sales Representative Agreement.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes that Sales Executive is an individual who will be employed full time.





This agreement should only be used if the Sales Executive is an individual.  If the Company is trying to employ a corporation or other firm, it may be better to use either the LegalPoint Sales Representative Agreement or one of the LegalPoint Distributorship agreements.
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�PAGE \# "'Page: '#'�'"  ��Parties often have several discussions and exchange letters before signing a written agreement.  This section makes it clear that this written agreement is the final agreement between the parties, and that it supersedes any prior discussions and letters.





This section also specifies that any amendments to this Agreement must be made in writing.


�PAGE \# "'Page: '#'�'"  ��Contract law varies from state to state.  This section specifies which state's laws will be used to interpret and enforce this Agreement.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter state whose law will govern the interpretation of this Agreement.  Spell out the full name of the state (e.g. use "California", not "CA").








WHY


Contract law varies slightly from state to state.  Choosing  a state now prevents confusion about which state's law applies.  Also, you or your lawyer may be aware of some advantage in your state's law, compared to another state.








HOW


Choose either the state where the Company's headquarters is located, or the state where the Sales Executive will be employed.


�PAGE \# "'Page: '#'�'"  ��This section states that the headings are included only to make the Agreement easier to read.  They cannot be used to change the meaning of the Agreement.


�PAGE \# "'Page: '#'�'"  ��This section prohibits the Sales Executive from assigning his or her interest in this Agreement to someone else. Without this clause, the Sales Executive might be able to transfer his or her obligations to someone else and the Company would have no choice but to deal with that person.


�PAGE \# "'Page: '#'�'"  ��Sometimes, courts rule that a section of an agreement is invalid, or unenforceable.  This could result in the court rejecting the entire agreement.





The severability section attempts to keep the rest of the Agreement in effect, even if a portion of it is ruled invalid.


�PAGE \# "'Page: '#'�'"  ��Insert here the location for arbitration of matters arising under this Agreement.





It is customary, but not required, for both the Company and the Sales Executive to submit to arbitration of any dispute arising out of the Agreement.  Arbitration is generally a less expensive and quicker way to resolve disputes as compared to traditional litigation.  Arbitration is often preferred over litigation in employment agreements so that the parties do not disclose their dispute in a public court. The city chosen for the location of the arbitration is usually chosen by the Company.  The Company will usually choose its headquarters city.  Another convenient or neutral city may by chosen if the Sales Executive is uncomfortable or refuses to arbitrate in the city of the Company's headquarters.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the city and state where any arbitration of disputes will take place.








WHY


This agreement includes a provision for arbitration of disputes.  Arbitration is often preferred in employment agreements, mostly because it gives the parties an opportunity to privately resolve problems.  Without an arbitration provision, the Executive and Company might find themselves in the embarrassing position of publicly arguing about their agreement in a courtroom.  Also, arbitration is usually quicker and less expensive than a court case.





Under arbitration, no party can sue the other in court unless the other party consents first.  The decision of the arbitrator is binding, and neither party has the right to appeal an adverse decision.








HOW


The location used for arbitration is usually the city and state where Company headquarters is located.  However, it may be some other convenient or neutral city if the Sales Executive does not want to arbitrate in the Company's headquarters city.








SAMPLE TEXT


"Chicago, Illinois"





"Los Angeles, California"
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LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.
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If the Sales Executive will not be employed full time, it may be better to use the LegalPoint Sales Representative Agreement.
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