SALES REPRESENTATIVE AGREEMENT

THIS AGREEMENT ("Agreement") is made and effective on [Date]
, by and between [Company]
 ("Company") and [Representative]
 ("Representative").

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties agree as follows:

1.  Definitions
.

As used herein, the following terms shall have the meanings set forth below:


A.  "Products" shall mean the following of Company's products to be sold by Representative:


     
 [Products to be Sold]
.


B.  "Territory" shall mean the following described geographic area and/or particular accounts: 



[Territory]
.

2.  Appointment
.

Company hereby appoints Representative as its [Exclusivity]
 sales representative for the Products in the Territory, and Representative hereby accepts such appointment.  Representative's sole authority shall be to solicit orders for the Products in the Territory in accordance with the terms of this Agreement.  Representative shall not have the authority to make any commitments whatsoever on behalf of Company.

3.  General Duties
.

Representative shall use its best efforts to promote the Products and maximize the sale of the Products in the Territory.  Representative shall also provide reasonable assistance to Company in promotional activities in the Territory such as trade shows, product presentations, sales calls and other activities of Company with respect to the Products.  Representative shall also provide reasonable "after sale" support to Product purchasers and generally perform such sales related activities as are reasonable to promote the Products and the goodwill of Company in the Territory.  Representative shall report weekly to Company concerning sales of the Products and competitive promotional ad pricing activities.  Representative will devote adequate time and effort to perform its obligations.  Representative shall neither advertise the Products outside the Territory nor solicit sales from purchasers located outside the Territory without the prior written consent of the Company.

4.  Reserved Rights
.

Company reserves the right to solicit orders directly from and sell directly to any end-users or other retail buyers within the Territory.  Representative's task is to solicit orders from all potential wholesale customers in the Territory including original equipment manufacturers, distributors, resellers, dealers, value-added resellers, telemarketing companies and retail distribution chains.

5.  Conflict of Interest
.

Representative warrants to Company that it does not currently represent or promote any lines or products that compete with the Products.  During the term of this Agreement, Representative shall not represent, promote or otherwise try to sell within the Territory any lines or products that, in Company's judgment, compete with the Products covered by this Agreement.  Representative shall provide Company with a list of the companies and products that it currently represents and shall notify Company in writing of any new companies and products at such time as its promotion of those new companies and products commence.

6.  Independent Contractor
.

Representative is an independent contractor, and nothing contained in this Agreement shall be construed to (i) give either party the power to direct and control the day-to-day activities of the other, (ii) constitute the parties as partners, joint venturers, co-owners or otherwise, or (iii) allow Representative to create or assume any obligation on behalf of Company for any purpose whatsoever.  Representative is not an employee of Company and is not entitled to any employee benefits.  Representative shall be responsible for paying all income taxes and other taxes charged to Representative on amounts earned hereunder.  All financial and other obligations associated with Representative's business are the sole responsibility of Representative.

7.  Indemnification
.

A.  Indemnification by Representative.  Representative shall indemnify and hold Company free and harmless from any and all claims, damages or lawsuits (including reasonable attorneys' fees) arising out of negligence or malfeasant acts of Representative, its employees or its agents.

B. Indemnification by Company.  Company shall indemnify and hold Representative free and harmless from any and all claims, damages or lawsuits (including reasonable attorneys' fees) arising out of defects in the Products caused by Company or failure of Company to provide any products to a customer that has properly ordered through Representative.

8.  Commission
.

A.  Sole Compensation.  Representative's sole compensation under the terms of this Agreement shall be a commission computed as follows: [Commission Formula]
.

B.  Basis of Commission.  The Commission shall apply to all orders solicited by Representative from the Territory that have been accepted by Company and for which shipment has occurred.  No commissions shall be paid on (i) orders solicited by Company within the Territory; (ii) orders received from outside the Territory (even if Representative receives the initial inquiry from outside the Territory) unless otherwise agreed in writing by Company.  Commissions shall be computed on the net amount billed by Company to the customer, and no commission shall be paid with respect to charges for handling, freight, sales taxes, C.O.D. charges, insurance, import duties, trade discounts, repairs, services, and the like; or (iii) sales to following specified accounts: [House Accounts]
.

C.  Time of Payment.  The commission on a given order shall be due and payable within [Commission Pay Schedule]
 after the end of the calendar month in which Company invoices the customer.

D.  Commission Charge-Back.  Company shall have the absolute right to set forth cash discounts, to make such allowances and adjustments to accept such returns from its customers, and to write off as bad debts such overdue customer accounts as it deems advisable.  In each such case Company shall charge back to Representative's account any amounts previously paid or credited to it with respect to such cash discounts, allowances, adjustments, return or bad debts.  However, Company agrees that the amount of any cash discount provided to a customer and charged back to Representative shall not exceed [Max Discount Charge Back]
 of the sales price.

E.  Monthly Statements.  Company shall submit to Representative monthly statements of commissions due and payable to Representative under the terms of this Agreement, with reference to the specific invoices on which the commissions are being paid.

F.  Inspection of Records
.  Representative shall have the right, at its own expense and not more than once in any [Audit Frequency]
 period, to inspect at reasonable times Company's relevant accounting records to verify the accuracy of commissions paid by Company under the terms of this Agreement.  If the audit correctly reveals that Company has underpaid Representative by ten percent (10%) or more, then Company shall reimburse Representative for the cost of the audit, in addition to the amount of underpayment.

9.  Sale of the Products
.

A.  Prices and Terms of Sale.  Company shall provide Representative with copies of its current price lists, its delivery schedules, and its standard terms and conditions of sale, as established from time to time.  Representative shall quote to customers only those authorized prices, delivery schedules, and terms and conditions, and modify, add to or discontinue Products following written notice to Representative.  Each order shall be governed by the prices, delivery schedules, and terms and conditions in effect at the time the order is accepted, and all quotations by Representatives shall contain a statement to that effect.

B.  Quotations.  Representatives shall promptly furnish to Company copies of all quotations submitted to customers.  Each quotation shall accurately reflect the terms of this Agreement.

C.  Orders.  All orders for the Products shall be in writing, and the originals shall be submitted to Company.  Company shall promptly furnish to Representative informational copies of all commissionable orders obtained from customers in the Territory.

D.  Acceptance.  All orders obtained by Representative shall be subject to acceptance by Company at its principal office and all quotations by Representatives shall contain a statement to that effect.  Representative shall have no authority to make any acceptance or delivery commitments to customers.  Company specifically reserves the right to reject any order or any part thereof for any reason.  Company shall send copies to Representative of any written acceptances on commissionable orders.

E.  Credit Approval.  Company shall have the sole right of credit approval or credit refusal for customers in all cases.

F.  Invoices.  Company shall render all invoices directly to the customers and shall send copies of all commissionable invoices to Representative.  Payments shall be made directly to Company.

G.  Collection.  Full responsibility for collection from customers rests with Company, provided that Representative shall at Company's request assist in such collection efforts.

H.  Inquiries from Outside the Territory.  Representative shall promptly submit to Company, for Company's attention and handling, the originals of all inquiries received by Representative from customers outside the Territory.

10.  Product Warranty and Product Availability
.

A.  Product Warranty.  Any warranty for the Products shall run directly from Company to the qualified end-user of the Products and pursuant to the warranty the qualified end-user shall return any allegedly defective Products to Company.  Representative shall have no authority to accept any returned Products.

B.  Product Availability.  Under no circumstances shall Company be responsible to Representative or anyone else for its failure to fill accepted orders, or for its delay in filling accepted orders, when such failure or delay is due to strike, accident, labor trouble, acts of nature, freight embargo, war, civil disturbance, vendor problems or any cause beyond Company's reasonable control.

11.  Demonstration Units
.

Any sample or demonstration unit ("Demonstrator") of the Products provided by Company to Representative shall remain the property of Company.  Representative shall have full responsibility of keeping each Demonstrator in proper operating condition during the entire time that the unit is in Representative's possession. Within [Demonstrator Return Period]
 of a written request from Company, Representative shall return each Demonstrator in good condition to Company, less reasonable wear and tear.

12.  Additional Responsibilities of Representative
.


A.  Forecasts.  Not later than the [Forecast Day]
 of every month, Representative shall provide Company with a [Forecast Length]
 rolling forecast of orders showing each prospective sale by potential customer, Product model, intended close date, and probability.


B.  Expense of Doing Business.  Representative shall bear the entire cost and expense of conducting its business in accordance with the terms of this Agreement.


C.  Facilities.  Representative shall provide itself with, and be solely responsible for, (i) such facilities, employees, and business organization, and (ii) such permits, licenses, and other forms of clearance from governmental or regulatory agencies, if any, as are necessary for the conduct of Representative's business operations in accordance with this Agreement.


D.  Promotion of the Products.  Representative shall, at its own expense, vigorously promote the sale of and stimulate demand for the Products within the Territory by direct solicitation.  In no event shall Representative make any representation, guarantee or warranty concerning the Products except as expressly authorized by Company.


E.  Customer Service.  Representative shall diligently assist customers' personnel in using the Products and shall perform such additional customer services as good salesmanship requires and as Company may reasonably request.


F.  Advising of Changes.  Representative shall promptly advise Company of (i) any changes in Representative's status, organization, personnel, and similar matters, (ii) any changes in the key personnel, organization, and status of any major customers of Company in the Territory, and (iii) any political, financial, legislative, industrial or other events in the Territory that could affect the mutual business interests of Representative and Company, whether harmful or beneficial.


G.  Books and Records.  Representative shall maintain and make available to Company accurate books, records, and accounts relating to the business of Representative with respect to the Products.  Representative shall also maintain a record of any customer complaints regarding either the Products or Company and immediately forward to Company the information regarding those complaints.

13.  Additional Obligations of Company
.


A.  Assistance in Promotion.  Company shall, at its own expense, promptly provide Representative with marketing and technical information concerning the Products, brochures, instructional material, advertising literature, and other Product data.


B.  Assistance in Technical Problems.  Company shall, at its own expense, assist Representative and customers of the Products in all ways deemed reasonable by Company in the solution of any technical problems relating to the functioning and use of the Products.


C.  New Developments.  Company shall inform Representative of new product developments that are competitive with the Products and other market information and competitive information as discovered from time to time.

14.  Trademarks and Tradenames
.


A.  Use.  During the term of this Agreement, Representative shall have the right to indicate to the public that it is an authorized representative of Company's Products and to advertise (within the Territory) such Products under the trademarks, marks, and trade names that Company may adopt from time to time ("Company's Trademarks").  Nothing herein shall grant Representative any right, title, or interest in Company's Trademarks.  At no time during or after the term of this Agreement shall Representative challenge or assist others to challenge Company's Trademarks or the registration thereof or attempt to register any trademarks, marks or trade names confusingly similar to those of Company.  Company indemnifies its Representative for all use of Company's Trademarks.


B.  Approval of Representations.  All presentations of Company's Trademarks that Representative intends to use shall first be submitted to Company for approval (which shall not be unreasonably withheld) of design, color, and other details or shall be exact copies of those used by Company.

15.  Term and Termination
.


A.  Term
.  This Agreement shall commence on [Start Date]
 and continue until [End Date]
 unless terminated earlier as provided herein.  Thereafter, this Agreement shall continue until terminated upon at least [Termination Notice]
 notice by either party.


B.  Termination for Cause.  If either party defaults in the performance of any material obligation in this Agreement, then the non-defaulting party may give written notice to the defaulting party and if the default is not cured within [Time to Cure Default]
 following such notice, the Agreement will be terminated.


C.  Termination for Insolvency.  This Agreement shall terminate, without notice, (i) upon the institution by or against Representative of insolvency, receivership or bankruptcy proceedings or any other proceedings for the settlement of Representative's debts, (ii) upon Representative's making an assignment for the benefit of creditors, or (iii) upon initiation of dissolution proceedings of the Representative.


D.  Additional Commissions
.  In addition to any commissions already earned by Representative but not yet paid by Company under the terms herein, Company shall pay commissions to Representative on all orders from the Territory (i) that were solicited by Representative, (ii) that were accepted by Company within [Acceptance Period]
 after the date of receipt of the order by Company, and (iii) for which Company receives payments within [Payment Period]
 after the date of termination of this Agreement ("Additional Commissions").  The payment of such Additional Commissions shall only be applicable, however, if Representative has complied in a timely manner with the provisions of subsection E. below.  The schedule and basis for Additional Commissions shall be as set forth in Section 8 above.  No Additional Commissions shall be earned by Representative or paid by Company until payment for the order on which the Additional Commission is based is received by Company.  Additional Commissions shall be earned pro rata on partial payments received on order solicited by Representative.


E.  Return of Materials.  All of Company's trademarks, trade names, patents, copyrights, designs, drawings, formulas or other data, photographs, demonstrators, literature, and sales aids of every kind shall remain the property of Company.  Within [Return Period]
 after the termination of this Agreement, Representative shall return all such items to company at Representative's expense.  Representative shall not make or retain any copies of any confidential items or information that may have been entrusted to it.  Effective upon the termination of this Agreement, Representative shall cease to use all trademarks, marks and trade name of Company.

16.  Limitation on Liability
.

In the event of termination by either party in accordance with any of the provisions of this Agreement, neither party shall be liable to the other, because of the termination for compensation, reimbursement or damages on account of the loss of prospective profits or anticipated sales or on account of expenditures, investments, leases or commitments in connection with the business or goodwill of Company or Representative.  Company's sole liability under the terms of this Agreement shall be for any unpaid commissions under Section 8 and Section 15.

17.  Confidentiality
.

Representative acknowledges that by reason of its relationship to Company hereunder it will have access to certain information and materials concerning Company's business plans, customers, technology, and products that is confidential and of substantial value to Company, which value would be impaired if such information were disclosed to third parties.  Representative agrees that it shall not use in any way for its own account or the account of any third party, nor disclose to any third party, any such confidential information revealed to it by Company.  Company shall advise Representative whether or not it considers any particular information or materials to be confidential.  Representative shall not publish any technical description of the Products beyond the description published by Company.  In the event of termination of this Agreement, there shall be no use or disclosure by Representative of any confidential information of Company, and Representative shall not manufacture or have manufactured any devices, components or assemblies utilizing Company's patents, inventions, copyrights, know-how or trade secrets.

18.  Governing Law and Jurisdiction
.

This Agreement shall be governed by and construed according to the laws of the State of [State of Governing Law]
.

19.  Entire Agreement
.

This Agreement sets forth the entire agreement and understanding of the parties relating to the subject matter herein and supersedes any prior discussions or agreements between them.  No modification of or amendment to this Agreement, nor any waiver of any rights under this Agreement, shall be effective unless in writing signed by the party to be charged.

20.  Notices
.

Any notices required or permitted by this Agreement shall be deemed given if sent by certified mail, postage prepaid, return receipt requested or by recognized overnight delivery service:


If to Company:


[Company]


[Company's Address]


If to Sales Representative:


[Representative]


[Representative's Address]

21.  Non-Assignability and Binding Effect
.

A mutually agreed consideration for Company's entering into this Agreement is the reputation, business standing, and goodwill already honored and enjoyed by Representative under its present ownership, and, accordingly, Representative agrees that its rights and obligations under this Agreement may not be transferred or assigned directly or indirectly.  Subject to the foregoing, this Agreement shall be binding upon and inure to the benefit of the parties hereto, their successors and assigns.

22.  Severability
.

If any provision of this Agreement is held to be invalid by a court of competent jurisdiction, then the remaining provisions shall nevertheless remain in full force and effect.

23.  Legal Expenses
.

The prevailing party in any legal action brought by one party against the other and arising out of this Agreement shall be entitled, in addition to any other rights and remedies it may have, to reimbursement for its expenses, including court costs and reasonable attorneys' fees.

24.  Headings
.

Headings used in this Agreement are provided for convenience only and shall not be used to construe meaning or intent.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.

[Company] Signature Block

[Representative] Signature Block

[Company] Signature Block

[Representative] Signature Block

[Company] Signature Block

[Representative] Signature Block

[Company] Signature Block

[Representative] Signature Block

�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that you want the agreement to become effctive.





This is not necessarily the same date that the Representative begins working for the Company.  That date is specified later in the agreement.  The date you enter here should be the date that the Representative and the Company reached an agreement and signed this contract.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.


�PAGE \# "'Page: '#'�'"  ��In this section, the Company's products that will be sold by the Representative are identified.  Also, the Territory for the Representative is established.  The Territory is most often defined as a geographic area.  However, the Representative may also be limited to a particular set of accounts.  These may be identified by name, or by a description, such as "all national retailers with sales in excess or one hundred million dollars ($100,000,000.00) per year."  Establishing the products that will be sold and the territory for sale are fundamental to both the Company and the


Representative.  Proper definition of these two terms will help avoid confusion about what items the Representative should sell and where those items should be sold.  Because the Company may have more than one Representative, proper identification is important so that there is no overlap between Representatives.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the list of products that the Representative is authorized to promote in the Territory.








HOW


The list of products should be specific enough to prevent any disagreements about the products that are to be included.  For example, if the Company manufactures three different razor blades, single edge, double edge and double track, the description should make clear whether the entire line is available for sale or merely one of the types of blades.





While it may be acceptable for smaller companies or companies with narrow product lines to define the Products as "all the products offered for sale by Company", this is not recommended.  It leaves some questions if new products are created or products are dropped during the term of the Agreement.








SAMPLE TEXT


"Company's women's hair brushes sold under the name 'Princess'"





"Company's two-cycle, gas lawn mowers, model numbers 52, 54, 68 and any model replacing any of the foregoing"


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter a concise definition of the territory and/or a list of specific accounts for which the independent sales representative is authorized to promote the sale of the Products.








HOW


The Territory may be defined as a geographic area, or as a group of particular accounts.  Define the territory as clearly as possible.  The best descriptions are those that use well defined references such as "the states of New York and New Jersey."  Also make sure not to define a geographic area that may overlap any part of the territory that the Company has granted exclusively to another representative.








SAMPLE TEXT


"The state of Colorado, north of Interstate highway 70"





"Johnson, Wyandotte, Douglas and Miami counties in Kansas"





"Barnes and Noble, Borders Book Shop and B. Dalton Bookseller"


�PAGE \# "'Page: '#'�'"  ��This section identifies whether the Representative is appointed as an exclusive or nonexclusive sales representative for the Company.  It also makes clear that the Representative's only authority is to solicit orders for the Products.  The Representative does not sign or otherwise complete any sales contract with the buyer.  That is done only by the Company after receiving the order.


�PAGE \# "'Page: '#'�'"  ��WHAT


Determine whether the sales representative's right to sell in the Territory is exclusive or non-exclusive.  If the right is exclusive, this means that no other sales representatives may sell in the Territory.  If the right is non-exclusive, the Company is free to appoint additional sales representatives to work in the Territory.








HOW


Sales Representatives almost always want an exclusive appointment.  This assures that the Sales Representative will not have to compete with other representatives in the Territory when trying to sell the Products.  This generally results in more sales for the representative, and more money made on commissions.





The Company may prefer for the Sales Representative to be non-exclusive.  Many companies believe that having more than one sales representative in a given Territory  leads to competition among the reps and a net increase in Product sales.  Each individual rep may sell less than if he or she were exclusive, but the total sales generated by all of the reps is more than one rep would generate.








QUICK TIP


Even if the Sales Representative is designated non-exclusive, the Company must still take care not to appoint too many sales representatives within a given Territory.  If there are too many representatives for a Territory, each may feel that he or she is being treated unfairly by being forced to compete with all of the others.  This can lead to a loss of motivation, and can lead to sales reps not working hard enough on completing sales.


�PAGE \# "'Page: '#'�'"  ��This section describes the basic duties of the Representative.  In addition to promoting the sale  of the Products, the Representative agrees to provide help with promotional activities, product support and weekly reports to the Company about sales of product and activities of competitors.


�PAGE \# "'Page: '#'�'"  ��This section is important to the Company, as it makes clear that the Company retains the right to sell directly, even if it has given the sales representative an exclusive appointment.





The sales representative may find this situation unacceptable, as it essentially permits the company to compete with the sales representative for sales.


�PAGE \# "'Page: '#'�'"  ��Most companies will want to include this "conflict of interest" provision.  It is designed to insure that the sales representative does not also represent competing products.  If a sales representative represents competing products, the sales representative may devote more time and attention to the sale of those products, and the company may lose sales as a result.





This section obligates the Representative to provide the Company with a list of the companies and products the representative sells.  The representative is also required to notify the company of any new companies or products the representative takes on.


�PAGE \# "'Page: '#'�'"  ��This section establishes that Representative is an independent contractor, and not an employee of the Company.  This is important for many reasons.  When the Representative is not an employee, the Company has no obligation to provide the Representative any of the benefits regularly provided to employees of the Company.  Also, the Company is not obligated to withhold from the Representative's income and pay over to taxing authorities any FICA (Social Security), unemployment or withholding amounts.  Although the Agreement states that the Representative is an independent contractor, the Company must take care not to assert such control over the Representative's activities as to make the representative appear to be an employee in the eyes of the taxing authorities.


�PAGE \# "'Page: '#'�'"  ��This section provides for indemnification by each party for the benefit of the other for certain claims arising out of the performance of the obligations in the agreement.  The Representative must reimburse the Company for any losses the Company suffers arising out of the negligent or wrongful acts of the Representative.  The Company agrees to reimburse the Representative from losses that may arise out of defective products, or the failure of the Company to properly fill an order solicited by the Representative.


�PAGE \# "'Page: '#'�'"  ��This section includes all the key provisions with respect to the payment of commissions to the


Representative.  Like most sales representatives, in this Agreement the Representative receives only commission.  There is no fixed salary or draw required to be paid if the commission receipts are low.  This section also provides for the identification of certain "House Accounts".  These are accounts where the Representative is not expected to sell, and the Representative receives no commission if he calls on them.  This section also establishes an important right for the Representative:  the right to audit the Company's records.  This right is granted to the


Representative in fairness.  Otherwise, the Representative would have no contractual right to


determine that the commission amounts were correctly paid.  The Representative pays for the cost of any audit, unless the audit reveals that the Company has underpaid the Representative by 10% or more.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the formula for computing the sales representative's commission.








WHY


In nearly all sales representative's agreements, the compensation is based upon a percentage of the sales.  The percentages range greatly from industry to industry and from product to product.








HOW


As a general rule, the appropriate percentage depends on factors like whether the product is a high volume, low margin product or a small volume, high margin product.  Consider the length of the sales cycle, the likelihood of repeat sales, the sales representative's expenses and, of course, industry averages.  Market research and trade associations are two ways to find out what the industry average is.





It is also possible to establish a commission rate that increases depending on the volume of sales.  These arrangements can give the sales representative greater incentive to sell.  Alternatively, a commission schedule may slide down as sales increase.  This may be appropriate when the nature of the product and the purchasing practices leads to blanket purchase orders which are filled over an extended period of time.





If the commission structure is lengthy and complex, you want to put it on an Exhibit A attached to the Agreement.  In that case, enter the following here: "Commissions shall be calculated as provided in Exhibit A attached hereto and incorporated by this reference"








SAMPLE TEXT


"ten percent (10%) of all orders"





"four percent (4%)  on the first ten thousand dollars ($10,000) of orders, six percent (6%) on the next ten thousand dollars ($10,000) of orders, and eight percent (8%) of the orders over twenty thousand dollars ($20,000) of orders during such quarter"





"ten percent (10%) on the first ten thousand dollars ($10,000) of orders; eight percent (8%) of the next ten thousand dollars ($10,000); six percent (6%) on the next ten thousand dollars ($10,000) and four percent (4%) on all remaining orders during the year."


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the list of customers who are considered to be "house accounts."








WHY


Many companies have long-standing relationships with certain customers, or prepare special order goods, or for other reasons do not require the services of the sales representative in selling to certain accounts.  These accounts, frequently called "house accounts", can be excluded from the Agreement so that the sales representative receives no commission for these orders.








HOW


The identification of the house accounts should be clear.  It may also be appropriate to list customers that purchase from a headquarters location, but where payment may be received from (or the order shipped to) a location in the independent sales representative's territory.








SAMPLE TEXT


"Wal-Mart, Sears, and K-Mart."





"All retailers with headquarters in New York City."





"All retailers who purchase Products through Acme Distribution Inc."


�PAGE \# "'Page: '#'�'"  ��WHAT


Commissions are paid a certain number of days after the end of the month.  Specify when commissions will be paid.








HOW


Allow the Company enough time to collect the orders, determine the appropriate commission amount and make the payment.  Cash flow and other financial constraints should also be considered.  Although there is no absolute standard, it is rare that companies make commission payments faster than ten (10) days following the end of the month.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the maximum percentage that cash discounts may lower the Representative's commission.








WHY


When completing orders with a customer of the Representative, the Company may grant a "cash discount," that is, a discount for fast payment.  The sorts of discounts are often expressed in language such as "2%/10, net/30".  In other words, if the invoice amount is paid within 10 days, the buyer receives a 2% discount.  This discount lowers the amount that the customer pays, and therefore reduces the commission the Representative will receive.





In order to lessen the impact on the Representative, the agreement places a limit on how much a cash discount can impact the Representative's commission.  In other words, the Company may offer any discount it desires, but must commission the Representative as if the discount was no more than the percentage you specify here.  This helps to minimize disruption of the Representative's financial plans, while allowing the Company flexibility in establishing cash discounts.








EXAMPLE


Suppose you choose 2% here, and that the company offers a 5% discount for fast payment, and that the rep's commission is 10%.  If a customer order $10,000 worth of products, the rep would be entitled to $1000.  However, if the customer pays quickly enough to receive the discount, the customer would only pay $9,500.  Without the 2%  clause to protect the rep, the rep's commission would be reduced to $950.  With the clause, the Company computes the rep's commission as if the cash discount was only 2%.  In other words, even though the customer only paid $9,500, the rep receives a $980 commission (ie. commission on $10,000 - 2%, or $9,800).








HOW


The limit will depend on the commission arrangement, the amount of discounts normally granted by the Company, and the amount of discount that may become necessary because of competitive pressure.


�PAGE \# "'Page: '#'�'"  ��This subsection grants the Representative the right to audit the Company's books and records from time to time, to ensure that commissions are being paid correctly.





If you do not want the Representative to be able to audit the company, you may delete this subsection F.


�PAGE \# "'Page: '#'�'"  ��WHAT


Specify how frequently the sales representative may audit the Company's books to make sure that commissions are being paid correctly.








WHY


In most cases, the sales representative must rely on the honesty and proper accounting of the Company to ensure that it receives the entire amount of its commission payment.  For this reason, the Company may grant the Representative the right to audit the Company's books and records to insure that commissions have been properly paid.








HOW


Companies will generally prefer to maximize the length of this period, to insure that there are not unduly harassed by sales representatives for audit requests.


�PAGE \# "'Page: '#'�'"  ��This section establishes certain rules for the completion of sales by the Company on orders solicited by Representative.  The Company agrees to provide current price lists and other important terms of sale.  The Representative is required to solicit sales using only that official Company information.  All orders are subject to approval by the Company at its offices.  The Company also has control of other matters associated with the sale of the Products, such as credit approval, invoicing and collection.


�PAGE \# "'Page: '#'�'"  ��This section makes clear that the Company's product warranty is applicable only to the qualified end user of the Products.  Also, this section provides that Company has no obligation to the Representative if it is unable to fill an order for reasons beyond the Company's control.  While this language should suffice to protect the Company from claims by the Representative if an order cannot be filled, remember that a buyer is not a party to this contract and is not prevented from making a claim because of the language here.


�PAGE \# "'Page: '#'�'"  ��This section states that the Company may provide demonstration units to the Representative to assist in the sales process.  These demonstrators must be returned to the Company within 30 days of a written request.


�PAGE \# "'Page: '#'�'"  ��WHAT


This section requires the Representative to return samples, demonstration units and similar items when requested by the Company.  Enter the number of days the Representative will have to return any samples or demonstration units.


�PAGE \# "'Page: '#'�'"  ��In this section, the Representative agrees to some additional obligations related to its sales activities.  The Representative agrees to provide the Company with a periodic sales forecast.  The Representative also agrees that it is responsible for all its expenses in performing the Agreement.  The Representative must maintain appropriate facilities, assist in customer service and maintain accurate books and records of its business.  Also, the Representative must advise the Company of any changes in its status or organization.  By requiring this notice, the Company may gain advance knowledge about problems with the Representative.


�PAGE \# "'Page: '#'�'"  ��WHAT


This section requires the Representative to provide the Company with monthly sales forecasts.  Enter the day of the month that the forecast is due.








HOW


The appropriate day will depend on the length of the sales forecast, the difficulty of preparation, and the needs of the Company.


�PAGE \# "'Page: '#'�'"  ��WHAT


Specify how far into the future the forecast must extend.  In other words, is it a 60 day forecast, a 90 day forecast, or a 180 day forecast.








HOW


The number of days in the forecast period should depend on factors like the length of the production cycle (ie. how long it takes to manufacture the goods), the length of the sales cycle (ie. how long does it take to make a sale), sales fluctuations, and whether or not the goods are seasonal.


�PAGE \# "'Page: '#'�'"  ��This section establishes certain obligations of the Company.  The Company must provide the Representative with adequate marketing and technical information about the Products.  The Company must also assist Representative if there are problems with the Products.  The Company agrees to advise the Representative about competitive information that may be useful to the Representative's sales efforts.





This section can be amended if the  Representative requires the Company to commit to more, greater or different obligations.  For example, the Representative may want the Company to promise that it will provide training to Representative on a regular basis or that Company employees will accompany Representative on certain sales calls.


�PAGE \# "'Page: '#'�'"  ��This section makes clear that the Representative has only a limited right to use trademarks and tradenames of the Company.  The Representative is only entitled to indicate that it is an authorized representative of the Company's products. If any Company trademark is to be used by the Representative, the presentation must be approved by the Company in advance.


�PAGE \# "'Page: '#'�'"  ��Like most sales representative agreements, this section establishes a minimum fixed term.  At the end of that term, either of the parties may terminate the Agreement on the specified notice period.  In addition, the Agreement may be terminated if one of the parties defaults following of the requisite notice and an opportunity by the guilty party to cure its default.  Lastly, and most importantly to the Representative, this section provides for payment for commissions earned after termination.


�PAGE \# "'Page: '#'�'"  ��This section specifies that the agreement will run for at least an initial term, and, after the initial term, will run until either of the parties terminates it.  This gives the parties some security that the agreement will run for at least the initial term, but also provides the flexibility to continue the agreement after the end of the term.





If the parties would like to omit the initial term, and make the Agreement have an indefinite term, you may rewrite this subsection A to read:  "This Agreement shall commence on the effective date and shall continue until terminated by either party with at least ninety (90) days prior written notice."


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that the Representative will begin selling the Company's products.





This may be the same date used in the first paragraph of this agreement, or a reasonable later date.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that the agreement's initial term ends.








WHY


This section specifies a fixed initial term for the agreement.  The date you specify here is the end date of that term.  This is not necessarily the date that the agreement ends- after the end of the initial term, the agreement continues until either party terminates it.


�PAGE \# "'Page: '#'�'"  ��WHAT


After the initial fixed term, either party may terminate the Agreement by giving advanced written notice to the other party.  Enter the minimum number of days notice required before a party may terminate the Agreement.








HOW


Allow an appropriate amount of time for the Representative to wind up its affairs in the Territory,  and to arrange for the transitional away from the sale of the Company's products.  Also, provide ample time for the Company to establish a new sales representative or alternative means of distribution.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter how many days the parties will have to "cure" any defaults that may arise.  This period specifies how long an offending party will have, after receiving notice from the other party, to cure the default.








WHY


It is usually appropriate to require that notice be given to a party that may have defaulted on its obligations.  Because the default may be unintentional or even unknown to the defaulting party, it also customary to give the defaulting party a grace period to "cure" the default.








HOW


Consider the time that would be needed for most important defaults to be cured, the risk of harm to the innocent party, and any past dealings between the parties.


�PAGE \# "'Page: '#'�'"  ��For a time after the agreement is terminated, orders may come in for sales made by the representative before the agreement was terminated.  In these cases, it is fair to pay the Representative a commission on those sales.  





This section states that, in order for the representative to receive commission on the order 1) it must be accepted by the company within a certain number of days, and 2) the buyer must make payment on it within a certain number of days.  There are two Decision Points in the section that allow you to control how soon the order must come in, and how soon the payment must come in.


�PAGE \# "'Page: '#'�'"  ��WHAT


For a time after the agreement is terminated, orders may come in for sales made by the representative before the agreement was terminated.  In these cases, it is fair to pay the Representative a commission on those sales.  Specify how soon after termination the order must come in for the representative to receive commission on the order.








WHY


This section states that, in order for the representative to receive commission on the order 1) it must be accepted by the company within a certain number of days, and 2) the buyer must make payment on it within a certain number of days.  What you are determining here is the number of days for part 1 (ie. within how many days the order must be accepted).








HOW


It is important to establish some fair standards, as order may come in for a long time after termination.  The appropriate amount of time will depend on the sales cycle (ie. how long it takes to make a sale), the effort and expense expended by the Representative, and other similar factors.


�PAGE \# "'Page: '#'�'"  ��WHAT


In order for the Representative to receive commissions on orders after the Agreement is terminated, the buyer must pay for the order within a certain number of days after the end of the agreement.  Enter the time limit in which the buyer must make the payment in order for the representative to receive commission.








WHY


This section states that, in order for the representative to receive commission on the order 1) it must be accepted by the company within a certain number of days, and 2) the buyer must make payment on it within a certain number of days.  What you are specifying here is the number of days for part 2 (ie. within how many days the payment must be received from the customer).


�PAGE \# "'Page: '#'�'"  ��WHAT


In order for the Representative to receive commissions on orders after the Agreement is terminated, the buyer must pay for the order within a certain number of days after the end of the agreement.  Enter the time limit in which the buyer must make the payment in order for the representative to receive commission.








WHY


This section states that, in order for the representative to receive commission on the order 1) it must be accepted by the company within a certain number of days, and 2) the buyer must make payment on it within a certain number of days.  What you are determining here is the number of days for part 2 (ie. within how many days the payment must be received from the customer).








HOW


This time limit will largely depend on the average number of days to pay normally experienced by the Company and the time period set in the preceding Decision Point.


�PAGE \# "'Page: '#'�'"  ��This section states that neither party shall be liable to the other in the event of a termination, except for the Company's obligation to pay earned commissions pursuant to the Agreement.  Termination by the Company may lead to claims of breach of contract, anti-trust violations or other claims by a sales representative who believes that he or she was treated unfairly.  In that case, the Company would argue that this section constitutes an agreement by the Representative that those claims are unfounded and that the Representative is not entitled to damages.  While this provision is often helpful to the Company (and sometimes to the Representative), it is not a guarantee that wrongful termination claims will be unsuccessful.


�PAGE \# "'Page: '#'�'"  ��This section states the Representative's agreement not to disclose any confidential information about the Company that it learns during the Agreement.  Sales representatives often learn about business plans, new product development, competitive information and other sensitive information which should not be disclosed.


�PAGE \# "'Page: '#'�'"  ��Contract law varies from state to state.  This section specifies which state's laws will be used to interpret and enforce this Agreement.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter state whose law will govern the interpretation of this Agreement.  Spell out the full name of the state (e.g. use "California", not "CA").








WHY


Contract law varies slightly from state to state.  Choosing  a state now prevents confusion about which state's law applies.  Also, you or your lawyer may be aware of some advantage in your state's law, compared to another state.








HOW


Choose either the home state of the Company, or the home state of the Representative, or the primary state within the Territory that the Representative will work in.





The state you choose should have some connection to the Agreement and the parties.  It is possible to pick an entirely unrelated state, but it is generally not a good idea.  A judge may decide to ignore your choice if the state is not somehow related to either the parties or the Agreement.


�PAGE \# "'Page: '#'�'"  ��Parties often have several discussions and exchange letters before signing a written agreement.  This section makes it clear that this written agreement is the final agreement between the parties, and that it supersedes any prior discussions and letters.





This section also specifies that any amendments to this Agreement must be made in writing.


�PAGE \# "'Page: '#'�'"  ��This section establishes exactly how the parties are to formally notify each other about matters related to the agreement.





Be sure to follow these provisions when giving notice about important matters.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.


�PAGE \# "'Page: '#'�'"  ��This section provides that the Representative may not assign its rights or obligations in this Agreement to someone else without the Company's prior consent.


�PAGE \# "'Page: '#'�'"  ��Sometimes, courts rule that a section of an agreement is invalid, or unenforceable.  This could result in the court rejecting the entire agreement.





The severability section attempts to keep the rest of the Agreement in effect, even if a portion of it is ruled invalid.


�PAGE \# "'Page: '#'�'"  ��This section provides that if one party sues another party, the losing party then must pay the legal fees and expenses of the party that wins the law suit. Normally, legal expenses are paid by each party independently.  This provision is designed to  discourage frivolous law suits, because the party that brings such a law suit will have to pay the legal expenses of the other party.


�PAGE \# "'Page: '#'�'"  ��This section states that the headings are included only to make the Agreement easier to read.  They cannot be used to change the meaning of the Agreement.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Company is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Representative is an individual, but it could also be a corporation or some other type of organization.





