SOFTWARE DISTRIBUTION AGREEMENT

This Software Distribution Agreement ("Agreement") is made and effective this [Date]
 by and between [Developer]
 ("Developer"), and [Distributor]
 ("Distributor").

Developer has developed certain software it desires to distribute.

Distributor is in the business of marketing and distributing software products.

Developer and Distributor desire to arrange for Distributor to market Developer's software as set forth herein.

NOW, THEREFORE, it is agreed:

1.  Distribution of Software.

A.  Appointment.
  Subject to the terms of this Agreement, Developer appoints Distributor as a nonexclusive distributor for the following of Developer's software (the "Software"):  [Software]
.  Distributor shall market copies of the Software supplied by Developer to customers for use only in the United States during the term of this Agreement.  Distributor shall have no right to make copies of the Software. Distributor shall not distribute any copy of the Software without Developer's end-user software license agreement.  Distributor will not export any Software outside the United States.  Distributor will use its best efforts to promote, market and sell the software to dealers, retailers and other resellers.

B.  Orders for Copies of Software.
  Any and all orders by Distributor for copies of the Software shall be pursuant to the terms and conditions of this Agreement.  Such terms and conditions shall supersede any additional or conflicting terms or conditions contained in any purchase order or other communication from Distributor.  Orders must be in writing, delivered in person, by mail, overnight delivery service or telecopier.  Each order shall be for a minimum of [Minimum Order]
 units.

C.  New Versions.
  In the event that Developer releases a new version of any Software product during the term of this Agreement, Distributor may return, within [Return Period]
 after first shipment of the new version to Distributor, any copies of the old version of such Software product held by Distributor in inventory and obtain a copy of the new version of such Software product for each copy of the old version returned by Distributor to Developer.  Distributor shall not have the right to return any copies of the old version that have been sold by Distributor prior to release of the new version.  Distributor will pay shipping charges both to and from Developer.

D.  Returns.
  Distributor may return any units of the Software that are delivered with defective media or damaged packaging or documentation, provided such defects or damage are not the fault of the Distributor.  Distributor may otherwise return any unopened units of Software during the term of this Agreement provided that Distributor pays to Developer a restocking charge in the amount of [Restock Charge]
 of Developer's then current price for such Software, and provided that the copies returned by Distributor are current versions of the Software at the time of such return.  Distributor must request and receive a return of materials authorization number before returning any materials.  [Guarantee of Sale]

E.  Suggested Retail Price.
  If Developer reduces its suggested retail price of the Software, Developer shall grant an adjustment for Distributor on any then unsold Software in Distributor's physical inventory.  The amount of the adjustment will be equal, pro rata, to the amount of change in the suggested retail price.  This adjustment will be provided only in the form of a credit against later purchases of the Software by Distributor.

F.  Marketing Funds.
  Developer may agree to provide Distributor with funding for various marketing activities on a case-by-case basis.  Developer recognizes the importance of promoting its products and will assist Distributor to do so.  Reimbursement of marketing expenditures requires prior written authorization by Developer.  All terms of the marketing agreements shall be specified in the authorizations.  Claims for payment shall be submitted with proof-of-performance and a copy of the authorization.  Developer specifically states, and Distributor recognizes, that Developer does not offer a CO-OP marketing fund entitling Distributor to accrue dollars for marketing based upon sales.

2.  Prices and Payment.

A.  Prices.
  For each copy of the Software ordered by Distributor, Distributor shall pay to Developer the price set forth as follows:  [Distributor Price Schedule]
.  The prices shall be subject to change at Developer's sole option upon [Notice for Price Change]
 written notice to Distributor.  Distributor shall pay the amount within thirty (30) days of Developer's invoice.  

B.  Taxes.
  Distributor shall pay, or reimburse Developer as appropriate, for any sales, use, excise, property, or other tax imposed upon the provision of the Software to Distributor and amounts paid by Developer hereunder.  In no event shall Distributor be responsible for taxes based on Developer's income or for the privilege of doing business.

3.  Term and Termination.

A.  Term.
  The "Initial Term" of this Agreement shall commence on [Start Date]
 and shall continue for a period of [Term Length]
, unless terminated earlier as provided herein.  Either party may terminate this Agreement effective upon the end of the Initial Term by written notice to the other at least ninety (90) days prior to the end of the Initial Term.  If not terminated at the end of the Initial Term, the Agreement shall automatically renew for successive periods of [Renewal Term]
 each, unless terminated by either party at least ninety (90) days before the end of any renewal term.

B.  Termination.
  This Agreement may be terminated at any time: (i) by either party if there is a default of a material obligation which is not cured within thirty (30) days following notice from the non-defaulting party; (ii) by Developer if Distributor ceases to function as an ongoing concern or to conduct its operations in the normal course of business; or (iii) by Developer if Distributor shall become insolvent or bankrupt or Distributor shall make an assignment for the benefit of creditors or a trustee or receiver shall be appointed for Distributor.  Except for a termination for cause, neither party shall be liable to the other or to any other person for any loss or damage occasioned by the termination of this Agreement as provided herein.

4.  Indemnification of Distributor.

Developer shall be solely responsible for the design, development, supply, production, validity of copyrights and patents claimed by Developer, and performance of the Software.  Distributor, in case of legal action seeking remedy from Distributor concerning Developer's warranty, infringement of copyright, patent, trade secret, or other proprietary right, will immediately notify Developer by Registered Mail of such action.  Developer may, at its sole discretion, elect to undertake the defense of said action and will assign its attorney to the case.  Developer agrees to indemnify and hold Distributor harmless from and against any claim, loss, damage, expense or liability (including attorney's fees and costs) that may result in whole or in part, from:

A.  any infringement or any claim of infringement, of any patent, trademark, copyright, trade secret or other proprietary right with respect to the Software.

B.  and warranty or product liability claim with respect to the Software.

5.  Disclaimer.

EXCEPT AS PROVIDED IN THIS AGREEMENT, DEVELOPER DOES NOT MAKE AND DISTRIBUTOR DISCLAIMS, ANY WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO THE SOFTWARE INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.  Developer provides a limited warranty to the end user of the Software as set forth in the license agreement that accompanies the Software.

6.  Limitation of Remedies and Liability.

A.  Damages.

IN NO EVENT SHALL DEVELOPER BE LIABLE FOR ANY INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING LOSS OF PROFITS) WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY, OR ANY OTHER LEGAL THEORY, EVEN IF DEVELOPER WAS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

B.  Further limitation.

In the event that any disclaimer of warranty or limitation of liability is found to be unlawful or inapplicable, or to have failed of its essential purpose, Developer's liability shall be limited to the amount paid by Distributor for the specific Software copy that caused such liability.

C.  Indemnification.

Distributor agrees to indemnify and hold harmless Developer from and against any claim, loss, suit or damage, including reasonable attorney's fees and costs, arising out of any failure of Developer to perform any obligation in this Agreement or to properly deliver any Software to anyone purchasing from Distributor.

D.  Reliance.

Developer is willing to license the Software to Distributor only in consideration of and in reliance upon the provisions of this Agreement limiting Developer's exposure to liability, such as are contained in this Section 5.  Such provisions constitute an essential part of the bargain underlying this Agreement and have been reflected in the license fees and other consideration specified in this Agreement.

7.  Maintenance and Support.

Maintenance and support for the Software for the benefit of Distributor are not provided under this Agreement.

8.  Notices.

Any notice or other communication under this Agreement shall be deemed given if delivered in writing to the intended recipient either in person or mailed, certified or registered, postage prepaid, or by recognized overnight delivery service, to the intended recipient at the address specified herein:  


If to Developer:  


[Developer]


[Developer's Address]


If to Distributor:  


[Distributor]


[Distributor's Address]
 

or such other address as a party may specify from time to time pursuant to this Section 7.

9.  Governing Law.

This Agreement shall be governed, construed and enforced according to the laws of the State of [State of Governing Law]
.

10.  Final Agreement.

This Agreement terminates and supersedes all prior understandings or agreements on the subject matter hereof.  This Agreement may be modified only by a further writing that is duly executed by both parties.

11.  Headings.

Headings used in this Agreement are provided for convenience only and shall not be used to construe meaning or intent.

12.  Severability.

If any term of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, then this Agreement, including all of the remaining terms, will remain in full force and effect as if such invalid or unenforceable term had never been included.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

[Developer] Signature Block

[Distributor] Signature Block

[Developer] Signature Block

[Distributor] Signature Block

[Developer] Signature Block

[Distributor] Signature Block

[Developer] Signature Block

[Distributor] Signature Block

�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that you want the agreement to become effective.





This is not necessarily the date that the distributor will be able to start ordering software- that date is specified later in the agreement.  The date you enter here should be the date that the Developer and Distributor reach an agreement and sign this document.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Developer is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��This section establishes the Distributor as the non-exclusive distributor of the Developer’s software products.  This arrangement contemplates that the Software is prepackaged or otherwise sold in quantities, and the Developer simply orders copies of the Software and then sells them out of inventory.  Distributor is limited to resales of the Software in the United States.


�PAGE \# "'Page: '#'�'"  ��WHAT


List all of the Developer's software products that the Distributor will be able to order and distribute.








HOW


All of the Developer's software covered under the Software Distribution Agreement should be identified here.  Make sure that the products are defined clearly.  Use tradenames wherever possible.  If the Software may be used in different operating environments, make sure to specify which environments are included.








QUICK TIP


You may specify version or release numbers if you like, but this means that the Distributor will not have the right to distribute any new versions that the Developer may release.








SAMPLE TEXT


"ProWidget for Windows, Mac, and DOS"





"SuperWidget for UNIX, OS/2, Windows NT, and VMS"


�PAGE \# "'Page: '#'�'"  ��This subsection makes clear that if the Distributor uses a purchase order form to order the Software, none of the language in the purchase order form supersedes any term of the Software Distribution Agreement.  This section also establishes the minimum number of units that the Distributor must request in an order.  This protects the Developer from having to fill many low volume requests for product.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the minimum number of copies that the Distributor is permitted to order.








WHY


Establishing a minimum order level is common, as it helps to ease the Developer's administrative burden, and helps to keep shipping expenses reasonable.








HOW


When determining the minimum order, consider the charge for the Software, the Developer's carrying cost, the ease and speed with which copies can be produced and packaged, and the Distributor's projected resale volumes.


�PAGE \# "'Page: '#'�'"  ��This section provides important protection for the Distributor.  As the Developer releases new versions of the Software, the Developer will want to make sure that it is not stuck with then worthless old versions of the Software.  This section gives the right to the Distributor to return the old copies of the Software to the Developer in exchange for the new version.  The return must be made by the Distributor within a fixed number of days after the new version is first shipped.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the amount of time that the Distributor has to return old Software when new versions are released by Developer.








WHY


In fairness to a distributor, a developer will often allow a distributor to swap its old versions when new enhanced versions are released.  Otherwise, a distributor may be left with an inventory of unsellable product.  This may be a particularly harsh result when the distributor has made a large order right before a new version is released.








HOW


When entering the return period for outdated software, consider the price of the Software, how often new versions are released, the retail price differences, and the Developer's upgrade policy with end users.








QUICK TIP


Developer- Providing this sort of return period may make a distributor willing to agree to a larger minimum order level.  It may also reduce the impact of rumors; if the Distributor was unable to return outdated product, you could expect orders to drop every time it was rumored that you were about to release a new version.


�PAGE \# "'Page: '#'�'"  ��This section provides that the Distributor may return previously purchased copies of the Software under certain circumstances.  If the Software media or packaging is defective, the Distributor may return the Software free of charge.  With unopened units that are not damaged, the Distributor may return the Software, provided it is a current version, upon payment of a specified restocking charge.  Lastly, this section provides for adding optional language that the Developer will guarantee resale of the Software within the first 60 days of the Agreement.  This kind of guarantee is often needed to induce a distributor to take on a new software product.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the restocking charge as a percentage of Developer's current prices.








WHY


While not required, it is common for developers to allow distributors to return current versions of the product that are unsold.  In providing this right, the developer usually collects a restocking charge which is withheld from the refunded amount.








HOW


Some developers impose a high restocking charge to discourage returns.  Others will impose a low restocking charge to encourage good relations with the distributor.  Note that software may also be returned if the media or the packaging is defective.


�PAGE \# "'Page: '#'�'"  ��WHAT


Determine whether or not the Developer will guarantee sales for the benefit of the Distributor.








WHY


With new products whose marketability is not yet proven, or when the Developer is eager to sign up a particularly effective distributor, it may be necessary to guarantee sales.  This is means that the Distributor may return any unsold product to the Developer for a full refund.





These sorts of guarantees are usually limited to product purchased early in the agreement.  The LegalPoint guarantee option allows the Distributor to return products if they are purchased within the first 60 days and returned within the first 120 days of the agreement.


�PAGE \# "'Page: '#'�'"  ��This section provides that if the Developer reduces the suggested retail price of the Software, the Developer will grant a credit for the Distributor’s cost of its then existing inventory, equal proportionally to the amount that the suggested retail price was reduced.  Without this protection, the Distributor may be stuck with an inventory of the Software that it cannot profitably resell.


�PAGE \# "'Page: '#'�'"  ��This section contemplates that the Developer may provide money to the Distributor for special promotional programs, but only if agreed by the Developer in advance.  This section also puts the Distributor on notice that the Developer offers no co-op marketing program.  Of course, the Developer may agree, after signing, to make co-op funds available.


�PAGE \# "'Page: '#'�'"  ��This subsection establishes the price that Distributor will pay for each copy of the Software.  This subsection allows for the Developer to change the prices upon written notice to the Distributor.  Developer should remember to treat all distributors equally when making these price changes.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the schedule of prices that Distributor will pay.








HOW


The prices charged to the Distributor may be established in a number of ways.  With each product, the Developer may charge a flat amount per unit, or may provide volume discounts.  Be sure that the price schedule is clear and, if more than one product is included, that the price for each product is clearly designated.








SAMPLE TEXT


"twenty five dollars ($25) per unit"





"thirty dollars ($30) for the first fifty (50) units ordered each month, and twenty dollars ($20) for each unit over fifty (50) units"


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter how far in advance the Developer must notify the Distributor before making any price changes.








HOW


The Developer commonly reserves the right to make price changes upon reasonable notice to the Distributor.  When entering the appropriate notice period, consider the inventory normally kept by the Distributor, how quickly prices must be able to change in order to remain competitive, and fairness to the parties. Prior notice of more than ninety (90) days is unusual.  The Developer should take care to charge all similarly situated distributors the same prices at all times to avoid charges of price discrimination.


�PAGE \# "'Page: '#'�'"  ��This subsection makes the Distributor responsible for any sales, user or similar tax imposed on the sale of the Software to the Distributor.  It also makes clear that the tax language is not intended to make Distributor responsible for Developer’s income taxes.


�PAGE \# "'Page: '#'�'"  ��This section establishes the Initial Term of the Agreement, as well as the length of automatic renewal terms.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter the date that the term of the Agreement starts.  This is the date that the Distributor will be able to start ordering product.








HOW


This date may be the same as the date in the first paragraph of the Agreement, or a reasonably later date.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter how long the Initial Term of the Agreement will run.








HOW


To protect against an argument that the Agreement is illusory and therefore not enforceable, the initial term of the Agreement should be at least 90 days.  A longer period is customary, usually 1 year.








ADDITIONAL INFORMATION


The end of the initial term does not mean the end of the Agreement.  At the end of the initial term, the Agreement renews automatically for a period that you determine in the next decision point.


�PAGE \# "'Page: '#'�'"  ��WHAT


Insert the length for the renewal term.





WHY


After the Initial Term ends, it is customary for the Agreement to renew for another fixed period.  This benefits the Distributor, who then has some certainty that it will be permitted to carry the software for some additional time.  The Distributor can then make commitments to sales representatives and others with respect to commissions and other matters.  The renewal term is usually at least six (6) months, and more often is a year or longer.


�PAGE \# "'Page: '#'�'"  ��This section establishes events that may permit either party to terminate the Agreement early.  The Agreement may be terminated early by a party if the other party defaults in some important obligation of the Agreement, if the Distributor ceases to conduct its business or becomes insolvent.


�PAGE \# "'Page: '#'�'"  ��In some cases, a distributor may be sued by a third party for selling software that infringes on the copyright interest of that third party.  In particular, a large software company may sue a distributor for handling a smaller software company’s product to pressure the distributor to stop carrying the smaller company’s product.  This section protects the Distributor by requiring the Developer to reimburse the Distributor for any losses suffered, if a third party makes such an infringement claim.


�PAGE \# "'Page: '#'�'"  ��This section limits the Developer's liability for warranty claims made by the Distributor.





It is not intended to protect the Developer from warranty claims made by the end user.  The Developer should take care to include a license agreement with the pre-packaged software that addresses warranties and other issues.  Legal Point provides a form of pre-packaged Software License Agreement for this purpose.


�PAGE \# "'Page: '#'�'"  ��This subsection provides that Developer is not liable to Distributor for any consequential losses.  For example, the Distributor may be sued by one of its customers because the Software did not perform its advertised functions.  In most cases, with functionality problems, the end user will make its claim directly against the Developer, subject to the warranty provisions in the license agreement.  However, Distributors are sued from time to time, particularly when the Developer is out of business or has no assets to pay to claim.


�PAGE \# "'Page: '#'�'"  ��This subsection is designed to provide additional protection to the Developer.  It provides that even if a warranty or limitation of liability provision of the Agreement is not enforceable, Developer’s liability is limited to the amount that the Distributor paid for the Software.


�PAGE \# "'Page: '#'�'"  ��In this subsection, the Distributor agrees to indemnify Developer against any losses the Developer suffers because of the Developer’s failure to deliver the Software to an end user.


�PAGE \# "'Page: '#'�'"  ��This section makes clears that the limitations on liability included in the Agreement for the Developer’s benefit are as such part of the Agreement.  This is designed to protect the Developer in the event that the Distributor tries, in litigation between Developer and the Distributor, to recover damages in excess of the limitation amounts.


�PAGE \# "'Page: '#'�'"  ��This section makes clear that the Developer does not provide any maintenance for the Software for Distributor’s benefit.


�PAGE \# "'Page: '#'�'"  ��This section establishes exactly how the parties are to formally notify each other about matters related to the agreement.





Be sure to follow these provisions when giving notice about important matters.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Developer is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��Contract law varies from state to state.  This section specifies which state's laws will be used to interpret and enforce this Agreement.


�PAGE \# "'Page: '#'�'"  ��WHAT


Enter state whose law will govern the interpretation of this Agreement.  Spell out the full name of the state (e.g. use "California", not "CA").








WHY


Contract law varies slightly from state to state.  Choosing a state now prevents confusion about which state's law applies.  Also, you or your lawyer may be aware of some advantage in your state's law, compared to another state.








HOW


Choose either the home state of the Developer, or the home state of the Distributor.





The state you choose should have some connection to the Agreement and the parties.  It is possible to pick an entirely unrelated state, but it is generally not a good idea.  A judge may decide to ignore your choice if the state is not somehow related to either the parties or the Agreement.


�PAGE \# "'Page: '#'�'"  ��Parties often have several discussions and exchange letters before signing a written agreement.  This section makes it clear that this written agreement is the final agreement between the parties, and that it supersedes any prior discussions and letters.





This section also specifies that any amendments to this Agreement must be made in writing.


�PAGE \# "'Page: '#'�'"  ��This section states that the headings are included only to make the Agreement easier to read.  They cannot be used to change the meaning of the Agreement.


�PAGE \# "'Page: '#'�'"  ��Sometimes, courts rule that a section of an agreement is invalid, or unenforceable.  This could result in the court rejecting the entire agreement.





The severability section attempts to keep the rest of the Agreement in effect, even if a portion of it is ruled invalid.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Developer is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Developer is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Developer is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Developer is a corporation, but it could also be some other type of organization, or an individual.


�PAGE \# "'Page: '#'�'"  ��WHO


LegalPoint assumes the Distributor is a corporation, but it could also be some other type of organization, or an individual.





